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808031.1 1 SETTLEMENT AGREEMENT

 

WEILAND, GOLDEN, 
SMILEY, WANG EKVALL & STROK, LLP 
Evan D. Smiley, State Bar No. 161812 
esmiley@wgllp.com 
Beth E. Gaschen, State Bar No. 245894 
bgaschen@wgllp.com 
650 Town Center Drive, Suite 950 
Costa Mesa, California 92626 
Telephone: (714) 966-1000 
Facsimile: (714) 966-1002 
 
Attorneys for Debtor-in-Possession 
Boundary Bay Capital, LLC 

UNITED STATES BANKRUPTCY COURT 

CENTRAL DISTRICT OF CALIFORNIA 

SANTA ANA DIVISION 

In re 
 
BOUNDARY BAY CAPITAL, LLC, a 
California limited liability company, 
 

Debtor-in-
Possession. 

 
 
 
 
 
 
 
 
 

Case No. 8:11-bk-14298-CB 
 
Chapter 11 
 
FULLY EXECUTED SETTLEMENT 
AGREEMENT BETWEEN BOUNDARY 
BAY CAPITAL, LLC, THE OFFICIAL 
COMMITTEE OF UNSECURED 
CREDITORS, THE DUNN CREDITORS, 
APEX INDUSTRIAL RAIL, LLC, AND 
ENHANCED INCOME FUND I, LLC 
 
DATE: June 5, 2013 
TIME: 10:00 a.m. 
CTRM: 5D 
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SETTLEMENT AGREEMENT AND MUTUAL RELEASE

This SETTLEMENT AGREEMENT AND MUTUAL RELEASE (“Agreement”) is 
entered into by and between Boundary Bay Capital, LLC, a California limited liability company 
(“Debtor”), the Official Committee of Unsecured Creditors of the bankruptcy estate of Boundary 
Bay Capital, LLC (“Committee”), the Dunn Creditors1 (“Dunn Creditors”), Apex Industrial Rail, 
LLC, a Nevada limited liability company, and Enhanced Income Fund I, LLC, a California 
limited liability company (“EIF”) (the aforementioned parties together shall be collectively 
referred to herein as the “Parties” and individually as “Party”). 

I.     RECITALS

This Agreement is made by the Parties, with reference to the following facts: 

A. Commencement of Bankruptcy Case

1.1 On March 28, 2011, the Debtor filed a voluntary petition for relief under Chapter 
11 of the Bankruptcy Code, commencing Case No. 8:11-bk-14298-CB (“Bankruptcy Case”) in 
the United States Bankruptcy Court for the Central District of California, Santa Ana Division 
(“Bankruptcy Court”). 

1.2 The Committee is the Official Committee of Unsecured Creditors of the 
bankruptcy estate (“Estate”) of the Debtor, appointed to the case on April 22, 2011, although the 
individual members of the Committee have changed since that date.

1.3 The Committee alleges that the Debtor was in the business of originating loans 
secured by real estate.  The Debtor was formed in September 2004.  

B. Facts Underlying EIF’s Interest

1.4 The Debtor’s primary assets include interests in three notes (“LV Notes”) secured 
by first, second, and third position trust deed on 17 vacant parcels (±258 acres) of undeveloped 
real property located in the Apex Industrial Park, Clark County, NV (Clark County Assessor’s 
Parcels 103-34-010-009 through 014; 103-35-010-004 and 005) (“LV Property”). 

1.5 The Debtor owns a 100% interest in a note dated November 2, 2006 (“1st LV 
Note”) in the approximate amount of $4,692,600 (original principal amount was $4,000,000) 
executed by BV Land Company, LLC.   The 1st LV Note is secured by a first position deed of 
trust (“1st LV DOT”) against the LV Property.  The 1st LV Note and 1st LV DOT name 
Heritage Orcas as the beneficiary.  The Debtor acquired its interest in the 1st LV Note and 1st 
LV DOT from Heritage Orcas, an entity related to the Debtor.  Prepetition, the Debtor borrowed 
$160,000 pursuant to an 8% Secured Promissory Note in favor of various parties.  The 8% 
Secured Promissory Note is secured by a first position lien on the 1st LV Note. 

                                                     
1 The Dunn Creditors are Stacy Vierhelif-Fraser, a married woman; J. Gunther, Inc. Money Purchase Plan; Dana R. Gunther; Jon Vartan and 
Armene Hovsepian, husband and wife as joint tenants; Sandra P. Cortave, a single woman; and Ten-Two Company, a Nevada Corporation; all as 
tenants in common as lender.
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1.6 The Debtor also owns an interest in a promissory note dated April 14, 2005, 
originally issued by Apex Capital I, LLC, a Nevada limited liability company, in favor of VDC 
Commercial Mortgage, LLC, a Nevada limited liability company doing business as Partners 
Capital, in the principal amount of $19,076,316.63 (amount as stated in the Debtor’s Disclosure 
Statement) (“2nd LV Note”) which is secured by the LV Property.

1.7 The Debtor also owns a 16.7189% interest in a third position deed of trust on the 
LV Property (“3rd LV DOT”) securing a total obligation of $13,322,143.26 (with the Debtor’s 
portion being $2,227,315.81) (“3rd LV Note”).  There is no lien on the Debtor’s interest in the 
3rd LV DOT.

1.8 On October 1, 2009, the Debtor, EIF and Heritage Orcas entered into a 
Partnership Interest Purchase Agreement (“Purchase Agreement”) whereby EIF agreed to sell its 
interest in Heritage Orcas to the Debtor for the sum of $4,000,000.  The purchase price was paid 
by a promissory note.  EIF asserts it is currently owed a sum of in excess of $4,300,000 under the 
promissory note.   

1.9 In relation to the Purchase Agreement, the Debtor executed a Security Agreement 
No. 1 and related Assignment which secured its obligations to EIF with a first lien on the 
Debtor’s approximate 24% interest in the 2nd LV Note secured by the second position deed of 
trust dated April 14, 2005 on the LV Property discussed above.  The Debtor also executed a 
Security Agreement No. 2 which created a security interest of EIF in the interest in Heritage 
Orcas that the Debtor acquired pursuant to the Purchase Agreement.   

1.10 Covenant Capital, LLC also executed a Deed of Trust with Assignment of Rents 
(“Murrieta Deed of Trust”) in favor of EIF encumbering the real property located at the 
southwest corner of Nutmeg and Washington in Murrieta, California (“Murrieta Property”).2
EIF asserts that the Murrieta Deed of Trust secures the EIF promissory note.  As stated in the 
Disclosure Statement, EIF’s Murrieta Deed of Trust is junior to a first priority secured claim in 
favor of the Riverside County Treasurer-Tax Collector in the approximate amount of $40,511.15 
(representing only the pre-petition property taxes due on the Murrieta Property), and a deed of 
trust in favor of the Dunn Creditors securing a claim in the approximate amount of $331,898.41 
as of September 28, 2012.  (The transactions described in paragraphs 1.8 through 1.10 are 
referred to herein as “the Transfers”). 

C. Commencement of Adversary Against EIF and Status of Debtor’s Proposed Plan

1.11 The Committee asserts that the Transfers can be avoided as intentional or 
constructive fraudulent transfers under 11 U.S.C. §§ 544, 548, 550. 

1.12 As such, on or about March 28, 2013, the Committee filed a Complaint against 
EIF seeking to avoid and recover the Transfers for the benefit of the Estate, commencing 
Adversary Case No.: 8:13-ap-01119-CB (“Action”).   

                                                     
2 In December 2008, the Debtor entered into an agreement to assume the assets and liabilities of Covenant Capital, LLC. 
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1.13 On January 10, 2013, the Bankruptcy Court approved the Debtor’s Third 
Amended Disclosure Statement Describing Third Amended Chapter 11 Plan (“Disclosure 
Statement”).  A hearing on whether the Debtor’s Third Amended Chapter 11 Plan (“Plan”) will 
be confirmed is set to be heard on June 5, 2013.  

1.14 The Plan lists EIF as having a Class 2 secured claim in the amount of 
$4,254,666.79 secured by the LV Note, the Debtor’s interest in Heritage Orcas, and the Murrieta 
Property.

D. The Debtor’s Plan and its Treatment of the LV Notes and the LV Property

1.15 Pursuant to Section II.E.3 of the Plan, upon the Plan’s effective date the following 
will occur as to the LV Notes and the LV Property: (a) the interest holders in the 3rd LV Note 
will release the 3rd LV DOT; (b) the interest holders in the 2nd LV Note will release the 2nd LV 
Deed of Trust; and (c) the Debtor, which owns 100% of the 1st LV Note will release the 1st LV 
DOT and certain other creditors will release their lien against the 1st LV Note.   

1.16 Upon the Plan’s effective date, the owners of the 2nd LV Note will form a new 
entity, Apex Industrial Rail, LLC (referred to in the Plan as NewCo).  The membership shares in 
Apex Industrial Rail, LLC will be as follows: (i) the Debtor (49.5520%), (ii) Heritage Orcas 
Partners, LP (29.7763%), (iii) Birch Bay Partners, LP (5.7599%); (iv) Heritage Orcas VL 
Partners, LP (8.3479%); and (v) Echo Bay/Covenant Opportunity Fund/Island Capital 
(6.5639%).

1.17 Not later than July 19, 2013, the Debtor, working together with Apex Industrial 
Rail, LLC, will obtain a deed in lieu of foreclosure, such that upon completion of the process, 
good and clean title to the LV Property will be held solely by Apex Industrial Rail, LLC.  The 
owner of the LV Property, BV Land Company and its subsidiaries, have agreed to provide a deed 
in lieu of foreclosure.

1.18 The Parties agree that it is in their best interest to resolve the Action and all 
disputes related to the Plan by way of settlement, rather than through litigation, and therefore it is 
their intention and desire at this time to settle in the manner and upon the terms and conditions 
set forth in this Agreement, it being specifically understood and agreed that any and all acts 
which are to be performed pursuant to this Agreement, are not to be and will not be construed in 
any way as a concession and/or admission by any of the Parties hereto of the truth of any of the 
allegations which have been made against any of the Parties hereto.  

II.     AGREEMENT

NOW THEREFORE, FOR GOOD AND VALUABLE CONSIDERATION, the 
adequacy of which is hereby acknowledged by each Party, and in consideration of the mutual 
promises and covenants set forth below, the Parties agree as follows: 

2.1 Bankruptcy Court Approval.  Upon execution of this Agreement, the Debtor shall 
file with the Bankruptcy Court a motion seeking an order (“Approval Order”): (1) approving this 
Agreement pursuant to Federal Rule of Bankruptcy Procedure 9019, and (2) for approval of the 
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non-material modifications to the Plan that are set forth in the Agreement.  All Parties shall in 
good faith exercise reasonable efforts to cooperate with the Debtor, to obtain the Approval 
Order, including, if necessary, appearing at hearings, preparing and filing papers that support 
notices, motions and other documents that are necessary to obtain the Approval Order or 
resolving an appeal or motion for stay, review, reconsideration, re-argument, rehearing, or 
certiorari relating to the appeal.  This Agreement is contingent upon and expressly conditioned 
on the issuance of the Approval Order.  Unless and until approved by the Bankruptcy Court, the 
terms of this Agreement set forth herein are of no force or effect whatsoever.  The Parties agree 
that they are bound by this Agreement subject only to Bankruptcy Court approval and waive any 
right to object to approval by the Bankruptcy Court. 

2.2 Binding Effect.  This Agreement shall become effective and binding upon entry 
by the Bankruptcy Court of a final order approving this Agreement and authorizing the Debtor to 
enter into this Agreement.  An order is “final” fifteen days after it is entered unless an appeal is 
timely-filed and a stay pending appeal is obtained (“Final Order”).  If a stay is ordered upon the 
timely filing of an appeal, the order shall become final when the appeal is resolved in favor of 
the Debtor.  If a stay pending appeal is lifted prior to resolution of the appeal, the order shall 
become final upon the lifting of the stay. 

2.3 Settlement.
2.3.1 EIF will have an allowed secured claim against the Debtor in the amount 

of $997,250 (“EIF Allowed Claim”) to be secured by a deed of trust in 
first position against the LV Property.  Concurrently with Apex Industrial 
Rail, LLC obtaining title to the LV Property, the Debtor shall provide EIF 
with a promissory note in the amount of the EIF Allowed Claim (“EIF 
Note”).  The EIF Note will be amortized over 30 years with a balloon 
payment due in 30 months. The interest rate on the note will be 10% per 
annum with monthly principal and interest payments paid on the 5th day 
of each month, beginning the first full month after the effective date of the 
Plan.  There will be no prepayment penalty. Apex Industrial Rail has 
agreed and will execute the necessary documents to secure the EIF Note 
by a first priority deed of trust on the LV Property.  EIF must be able 
obtain title insurance from a reputable title insurance company, of its 
choosing, insuring that the EIF Note is the first priority deed of trust on 
the LV Property and will do so at its own expense.

2.3.2 Upon receipt of the EIF Note secured by the first priority deed of trust on 
the LV Property, EIF shall release its liens against the 2nd LV Note and 
the Debtor’s interest in Heritage Orcas.  

2.3.3 No later than July 19, 2013, EIF will pay the full amount in good funds 
then due and owing the Dunn Creditors.  For purposes of payment by EIF 
to the Dunn Creditors, the amount owed to the Dunn Creditors is 
$364,838.23 plus interest in the amount of $97.92 per day after May 28, 
2013, and attorneys’ fees accrued since May 15, 2013.  If the Effective 
Date does not occur or such payment is not actually received by the Dunn 
Creditors on or before the close of business on July 19, 2013, the Dunn 
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Creditors shall have relief from stay and may proceed with foreclosure 
without further leave of court.  EIF’s payment of the Dunn Creditors’ 
claim shall not increase the EIF Allowed Claim.  Upon actual receipt of  
such full payment by EIF, the Dunn Creditors shall waive, release, and 
relinquish any claim against the Debtor, the Reorganized Debtor, and any 
and all of their affiliates.  If requested by EIF, the Dunn Creditors shall 
upon actual receipt of such payment promptly execute and deliver an 
assignment of their note and deed of trust to EIF or EIF’s order in form 
reasonably requested by EIF.

2.3.4 EIF will pay off the Dunn Creditors, and the Debtor will deed the Murrieta 
Property to EIF, provided EIF is satisfied with the condition of title after 
review.  EIF will be afforded until the Effective Date to review the 
condition of title, and if EIF is reasonably dissatisfied with the condition 
of the Murrieta title, EIF reserves the right to proceed with foreclosure on 
either the Dunn Creditor note in the second position or the EIF note in the 
third position in lieu of accepting a deed to the Murrieta Property.  EIF is 
granted relief from the automatic stay in the event EIF chooses to proceed 
with foreclosure on the Murrieta Property.  Either through foreclosure or 
upon the Debtor deeding the Murrieta Property to EIF, all pre- and post-
petition property taxes owed to the Riverside County Treasurer-Tax 
Collector for the Murrieta Property will be paid by EIF.  The payment to 
the Riverside County Treasurer-Tax Collector will not increase the EIF 
Allowed Claim.  Any foreclosure of the Murrieta Property will not 
increase the EIF Allowed Claim. 

2.3.5 EIF will receive 75% of the net proceeds from any sale of the LV Property 
parcels by Apex Industrial Rail, LLC, until the EIF Allowed Claim is paid 
in full, which pursuant to the terms of the EIF Note will occur no later 
than 30 months after the issuance/execution of the EIF Note.

2.3.6 EIF will have a lien secured as described in paragraph 2.3.1, and its lien 
will remain on the Murrieta Property on the conditions described in 
paragraph 2.3.4 above until the Murrieta Property is either deeded to EIF, 
or EIF completes foreclosure, but the amounts owed to the Dunn Creditors 
and the Riverside County Treasurer-Tax Collector will no longer be 
obligations the Debtor will have to pay.   

2.3.7 The claims and liens in favor of EIF established and/or recognized by this 
Agreement shall be allowable claims as described herein and shall no 
longer be subject to objection by any party in interest in this Bankruptcy 
Case.

2.4 Confirmation of Plan and Approval of Compromise.   If the Plan is not confirmed 
for any reason after this Agreement is approved by the Bankruptcy Court, the terms of this 
Agreement must be incorporated into any other plan of reorganization for which any Party seeks 
confirmation.      
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2.5 Dismissal of Action with Prejudice.  Within ten (10) days of full performance by 
EIF, the Committee will file a Notice of Dismissal with Prejudice of the Action with the 
Bankruptcy Court.

2.6 Approval of Plan.  Subject to Bankruptcy Court approval of this Agreement, EIF, 
the Committee, and the Dunn Creditors will continue to support the Plan. 

2.7 Agreement Will Survive Conversion to Any Other Chapter.  Once the Bankruptcy 
Court approves this Agreement, it will survive conversion of the bankruptcy petition to any other 
chapter of the Bankruptcy Code or the appointment of a trustee under any chapter. 

2.8 Jurisdiction of the Bankruptcy Court.  Should any dispute arise regarding this 
Agreement, the Bankruptcy Court shall have exclusive jurisdiction to determine the same. 

2.9 Further Documentation of Settlement.  The Parties agree that they will execute 
any and all further and additional documents and take all further and additional steps which may 
be necessary or convenient to consummate the terms of this Agreement and accomplish the 
purposes thereof. 

2.10 Releases.  The Parties agree to be bound by the releases set forth below.

III.     RELEASES

3.1 Subject to entry of an order approving this Agreement and except for the rights 
and obligations created by this Agreement, the Committee and the Debtor, on behalf of 
themselves and their heirs, spouses, offspring, executors, administrators, insurance companies, 
predecessors, successors, agents, servants, employees, members, corporations, officers, directors, 
partnerships, partners, associates, attorneys, representatives, principals, joint ventures, parents, 
trustees, subsidiaries, shareholders, past and present, or anyone else claiming by and through 
them, do hereby acknowledge full and complete satisfaction of and do hereby fully and forever 
release and discharge EIF, as well as its administrators, predecessors, successors, agents, 
servants, employees, members, corporations, insurance companies, officers, directors, 
partnerships, partners, associates, attorneys, representatives, principals, joint ventures, parents, 
trustees, subsidiaries, shareholders, past and present, and each of them, from any and all claims, 
demands and causes of action of any kind or nature whatsoever, whether known or unknown, 
suspected or unsuspected, whether concealed or hidden, which the Committee and/or the Debtor 
now owns, holds or may hereafter have against EIF, by reason of any matter relating to the 
Action, the Bankruptcy Case, and all prior business dealings with the Debtor. 

3.2 Subject to entry of an order approving this Agreement, and except for the rights 
and obligations created by this Agreement, EIF, on behalf of itself, its administrators, insurance 
companies, predecessors, successors, agents, servants, employees, members, corporations, 
officers, directors, partnerships, partners, associates, attorneys, representatives, principals, joint 
ventures, parents, trustees, subsidiaries, shareholders, past and present, or anyone else claiming 
by and through it, does hereby acknowledge full and complete satisfaction of and does hereby 
fully and forever release and discharge the Debtor, the reorganized Debtor, the Debtor's 
members, the Debtor's managers, and the Committee, as well as the foregoing's heirs, spouses, 
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offspring, executors, administrators, predecessors, successors, agents, servants, employees, 
members, corporations, officers, directors, partnerships, partners, associates, attorneys, 
representatives, principals, joint ventures, parents, trustees, subsidiaries, shareholders, past and 
present, and each of them, from any and all claims, demands and causes of action of any kind or 
nature whatsoever, whether known or unknown, suspected or unsuspected, whether concealed or 
hidden, which EIFs now owns, holds or may hereafter have against the Debtor, the reorganized 
Debtor, the Debtor's members, the Debtor's managers, and/or the Committee, by reason of any 
matter relating to the Action, the Bankruptcy Case, and all prior business dealings with the 
Debtor.

3.3 The personal guaranties provided by David Lawlor and Jerry Smith to EIF shall 
not be effected in any way by this Agreement or the releases contained herein unless and until 
the Debtor and other parties have fully performed all that is required of them pursuant to 
paragraph 2.3.1, and EIF holds the EIF Note secured by a deed of trust in first position against 
the LV Property.  Once EIF holds the EIF Note secured by a deed of trust in first position against 
the LV Property, the guaranties will then be limited to guaranteeing only payment in full of the 
$997,250 EIF Note (plus any recoverable fees and costs).  The personal guaranties provided by 
David Lawlor and Jerry Smith to EIF will be released upon the EIF Note (as defined herein) 
being paid in full.

3.4 Subject to entry of an order approving this Agreement, and except for the rights 
and obligations created by this Agreement, it is a condition hereof, and it is the intention of the 
Parties in executing this Agreement and in giving the releases set forth herein, that the same shall 
be effective as a bar to each and every claim, demand, and cause of action, matter or thing 
specified; and in furtherance of this specific intention, the Parties hereby expressly waive any 
and all rights and benefits conferred upon them by the provisions of Section 1542 of the 
California Civil Code which provides: 

“A general release does not extend to claims which the creditor 
does not know or suspect to exist in his or her favor at the time 
of executing the release, which if known by him or her must 
have materially affected this settlement with the debtor.” 

3.5 The Parties represent and warrant that they have been advised to seek advice from 
independent legal counsel of their own choosing regarding this Agreement and its terms and 
language, and understand and acknowledge the significance and consequence of these releases, 
and the specific waiver of Section 1542, and the Parties, and each of them, expressly consent that 
this Agreement and the releases set forth herein shall be given full force and effect according to 
each and all of their express terms and provisions, including those relating to unknown and 
unsuspected claims, demands and causes of action, if any, as well as those relating to any other 
claims, demands and causes of action herein above specified. 

IV.     REPRESENTATION AND WARRANTIES

4.1 The Parties, and each of them, separately represent and warrant to each other that 
they have not heretofore assigned or transferred, or purported to assign or transfer, to any other 
person or entity any claim or other matter herein released. 
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4.2 It is understood by the Parties, and each of them, and specifically stated by the 
Parties hereto, and each of them, that with the exception of the warranties expressly set forth 
herein, this Agreement is made without reliance upon any statement or representation of any 
other party or any agent, attorney, or representative of any Party and that no Party is acting as 
agent, attorney or representative of any other Party and that the release herein includes claims for 
misrepresentation, fraud in the inducement, and concealment as it relates to facts discussed prior 
to execution of this Agreement.  

4.3  Each Party represents and warrants to each and every other Party that each Party 
has made such investigation of the facts pertaining to the settlement set forth herein, and of all 
matters pertaining thereto, as they deemed necessary and that their willingness to execute this 
Agreement is based upon their independent investigation, rather than any statement or 
representation made during the pendency of the Bankruptcy Case, including settlement 
discussions.

4.4 In entering into this Agreement and the settlement provided for herein, each Party 
assumes the risk of any misrepresentation, concealment, or mistake except for the representations 
and statements expressly made in this Agreement.  If any Party should subsequently discover 
that any fact relied upon by it in entering into this Agreement is untrue, or that the law presently 
in effect has changed in a manner which would otherwise affect such Parties' rights hereunder, 
such Parties shall not be entitled to any relief in such connection or otherwise, including, without 
limitation on the intended generality of the foregoing, any alleged right or claim to set aside or 
rescind this Agreement.  This Agreement is intended to be and is final and binding between the 
Parties, regardless of any claims of fraud, misrepresentation, promise made without the intention 
of performing, concealment of fact, mistake of fact or law, or any other circumstance 
whatsoever. 

4.5 Subject to the requirement of Bankruptcy Court approval, each Party represents 
that it has the right, power, legal capacity and authority to enter into and perform the obligations 
under this Agreement and to bind its heirs, successors, executors, administrators, and assigns.  
Each Party has been represented in negotiations for, and  
in the preparation of this Agreement, by legal counsel of its own choosing, has had this  
Agreement fully explained by such counsel, and is fully aware of the contents of this Agreement 
and the legal effects thereof. 

4.6 Each Party agrees to bear its own costs of suit, including all attorneys’ fees and 
costs incurred with regard to any matter released pursuant to the terms of this Agreement, except 
for any attorneys’ fees that may properly be included as part of the claims held by the Dunn 
Creditors and the Riverside County Treasurer-Tax Collector.  

V.     MISCELLANEOUS

5.1 Entire Agreement. This Agreement constitutes the entire understanding and 
agreement between the Parties concerning the subject matter hereof and supersedes all prior and 
contemporaneous agreements, understandings, terms, conditions and representations, written or 
oral, made by any of the Parties or their agents, concerning the matters covered by this 
Agreement. 
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5.2 Modification and/or Amendment.  This Agreement may be amended and 
modified only by a written agreement signed by all of the Parties specifically acknowledging and 
approving of the modification. 

5.3 Execution of Documents.  Each Party agrees to execute all documents necessary 
to carry out the purpose of this Agreement and to cooperate with the other in the expeditious 
filing of any and all document and the fulfillment of the terms of this Agreement. 

5.5 Controlling Law.   This Agreement is made pursuant to, and shall be governed by 
and construed in accordance with, the laws of the State of California and the United States 
Bankruptcy Code.  Should any dispute arise regarding this Agreement, the United States 
Bankruptcy Court for the Central District of California shall have exclusive jurisdiction to 
resolve any such disputes.

5.6 Effect of Headings.  The titles and headings of this Agreement are for 
convenience and identification only, and shall not be deemed to limit, amplify, or define the 
contents of the respective sections or paragraphs to which they pertain. 

5.7 Gender.  Whenever in this document the context may so require, the masculine 
gender shall be deemed to include the feminine and neuter genders, and vice-versa. 

5.8 Recitals.  Each term of this Agreement is contractual and not merely a recital. 

5.9 Construction.  This Agreement has been negotiated at arm’s length between 
persons (or their representatives) sophisticated and knowledgeable in the matters dealt with in 
this Agreement.  Accordingly, any rule of law (including California Civil Code, Section 1654) or 
legal decision that would require interpretation of any ambiguities in this Agreement against the 
Party that has drafted it is not applicable and is hereby waived.  The provisions of this 
Agreement shall be interpreted in a reasonable manner to affect the purpose of the Parties and 
this Agreement. 

5.10 Counterparts; Signatures.  This Agreement may be executed in one or more 
Counter-parts (multiple signatures) each of which shall be deemed an original, and all of which 
constitute one and the same instrument.  For purposes of this Agreement, a facsimile or scanned 
copy of a party’s signature shall be sufficient to bind such party. 

5.11 No Strict Construction.   In the event an ambiguity or question of intent or 
interpretation arises, the Agreement shall be construed as jointly drafted by the Debtor, the 
Committee, and EIF, and no presumption or burden of proof shall arise favoring or disfavoring 
any party by virtue of the authorship of any provision of this Agreement.  Without limitation as 
to the foregoing, no rule of strict construction construing ambiguities against the draftsperson 
shall be applied against any party with respect to the Agreement. 
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This form is mandatory.  It has been approved for use by the United States Bankruptcy Court for the Central District of California. 

June 2012 F 9013-3.1.PROOF.SERVICE 
808031.1 

PROOF OF SERVICE OF DOCUMENT 

I am over the age of 18 and not a party to this bankruptcy case or adversary proceeding.  My business address is: 
650 Town Center Drive, Suite 950, Costa Mesa, California 92626 

A true and correct copy of the foregoing document entitled (specify):  FULLY EXECUTED SETTLEMENT AGREEMENT 
BETWEEN BOUNDARY BAY CAPITAL, LLC, THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS, THE 
DUNN CREDITORS, APEX INDUSTRIAL RAIL, LLC, AND ENHANCED INCOME FUND I, LLC will be served or was 
served (a) on the judge in chambers in the form and manner required by LBR 5005-2(d); and (b) in the manner indicated 
below: 

1. TO BE SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING (NEF): Pursuant to controlling General 
Orders and LBR, the foregoing document will be served by the court via NEF and hyperlink to the document.  On (date) 
June 6, 2013, I checked the CM/ECF docket for this bankruptcy case or adversary proceeding and determined that the 
following persons are on the Electronic Mail Notice List to receive NEF transmission at the email addresses stated below: 

Service information continued on attached page 

2. SERVED BY UNITED STATES MAIL: 
On (date) June 6, 2013, I served the following persons and/or entities at the last known addresses in this bankruptcy case 
or adversary proceeding by placing a true and correct copy thereof in a sealed envelope in the United States mail, first 
class, postage prepaid, and addressed as follows.  Listing the judge here constitutes a declaration that mailing to the 
judge will be completed no later than 24 hours after the document is filed. 

Boundary Bay Capital, LLC, a California limited liability company  
Airport Executive Suites  
2102 Business Center Dr Ste.130  
Irvine, CA 92612 
 
BV Land Company 
c/o David Lawlor 
Airport Executive Suites  
2102 Business Center Dr Ste.130  
Irvine, CA 92612 

Apex Industrial Rail 
c/o David Lawlor 
Airport Executive Suites  
2102 Business Center Dr Ste.130  
Irvine, CA 92612 

 

Service information continued on attached page 

3. SERVED BY PERSONAL DELIVERY, OVERNIGHT MAIL, FACSIMILE TRANSMISSION OR EMAIL (state method 
for each person or entity served):  Pursuant to F.R.Civ.P. 5 and/or controlling LBR, on (date) June 6, 2013, I served the 
following persons and/or entities by personal delivery, overnight mail service, or (for those who consented in writing to 
such service method), by facsimile transmission and/or email as follows.  Listing the judge here constitutes a declaration 
that personal delivery on, or overnight mail to, the judge will be completed no later than 24 hours after the document is 
filed. 

The Hon. Catherine E. Bauer, United States Bankruptcy Court, 411 W. 4th Street, Santa Ana, CA 92701 

Service information continued on attached page 

I declare under penalty of perjury under the laws of the United States that the foregoing is true and correct. 
 

6/6/2013 Margaret Sciesinski  /s/ Margaret Sciesinski 
Date Printed Name  Signature  

X
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TO BE SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING (NEF): 

 
Paul S Arrow     parrow@buchalter.com, ifs_filing@buchalter.com;salarcon@buchalter.com 
Frank Cadigan     frank.cadigan@usdoj.gov 
John W Cutchin     jcutchin@san.rr.com 
Melissa Davis     mdavis@shbllp.com 
Daniel Denny     ddenny@gibsondunn.com 
Joseph S Dzida     jdzida@crdattorneys.com, jdzida@gmail.com;cyounathan@crdattorneys.com 
Beth Gaschen     bgaschen@wgllp.com, msciesinski@wgllp.com 
Barry S Glaser     bglaser@swesq.com 
Nancy S Goldenberg     nancy.goldenberg@usdoj.gov 
Sheri Kanesaka     skanesaka@alvaradosmith.com, crosas@alvaradosmith.com 
Hutchison B Meltzer     hmeltzer@wgllp.com 
Hal M Mersel     mark.mersel@bryancave.com 
Martha E Romero     Romero@mromerolawfirm.com 
Laurie A Shade     , cocotemp2@coco.ocgov.com 
Leonard M Shulman     lshulman@shbllp.com 
Evan D Smiley     esmiley@wgllp.com, msciesinski@wgllp.com 
United States Trustee (SA)     ustpregion16.sa.ecf@usdoj.gov 
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